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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
 
Philip Restifo, )  
 ) Opposition No. 91195666 

Opposer, )  
 )  

- against - )  
 ) APPLICANT’S ANSWER AND  
 ) AFFIRMATIVE DEFENSES  
POWER BEVERAGES, LLC )  

 )  
Applicant. )  

 
 

 

 COMES NOW Applicant, Power Beverages, LLC, and submits the following Answer in 

response to the Opposition. 

1.  

Opposer’s Allegation:  “The opposer, Philip Restifo President of Data Commodities Ltd., are the 

true rightful owner of the trademark in question.” 

Answer:   Denied. 

2.  

Opposer’s Allegation:  “That said mark was created, developed, designed, bottled, with Federal 

approvals and sold in commerce.” 

Answer:   Applicant admits that Applicant has placed vodka bearing the YING YANG mark 

in commerce.  Applicant denies that Opposer has any ownership interest in Applicant’s 

use.  Opposer’s allegations, as they relate to dilution, priority and likelihood of confusion 

has been dismissed pursuant to the Board’s January 11, 2011 Order, and do not require an 

answer. 
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3.  

Opposer’s Allegation:  “That the applicant is not and was not, at any time of filing the rightful 

owner of the said mark.” 

Answer:   Denied. 

4.  

Opposer’s Allegation:  “That the applicant has no bone fied use of said mark in commerce prior 

or after the filing of said mark.” 

Answer: Denied. 

5.  

Opposer’s Allegation:  US Application No. 77080324 cited as a basis for the Opposition. 

Answer: Applicant denies that Opposer has any ownership interest in US Application No. 

77080324.  Opposer’s allegations, as they relate to dilution, priority and likelihood of 

confusion has been dismissed pursuant to the Board’s January 11, 2011 Order, and do not 

require an answer. 

 

AFFIRMATIVE DEFENSES 

 

6.  

 Philip Restifo is not the real party in interest with regard to any ownership claim in the 

subject application (US Application No. 77925974) or the cited mark (US Application No. 

77080324). 

7.  

 Opposer’s claims are barred, in whole or in part, by the doctrine of laches. 
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